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OBJECTIVE LAW IF 

§ 5. The Juridical Norm 

Does the social norm, whose foundation and object I have just 
determined, have the same amount of severity in every part? Its 
violation (and by this it is recognized) always involves a social reaction 
within the group. But does this reaction always have the same char- 
acter? Or, on the contrary, are there differences in the way in which it 
is produced, from which a sort of scale of values in the regulations of 
the social norm can be deduced? 

The reply to these questions is in the affirmative. The norm is one 
in foundation, general character, and object; but it is complex and 
diverse in the intensity of the social reaction which its violation pro- 
duces. Without developing this point thoroughly, a task which in 
itself alone would require many pages, I will state that the social norm 
contains one may say three parts which are superimposed upon each 
other according to an ascending scale, which overlap each other, whose 
respective fields are infinitely variable according to time and country, 
but which, nevertheless, always appear to the observer. The social 
norm in its entirety includes economic norms, moral norms, and 
juridical norms. 

The economic norm regulates all the acts of men which concern 
the production, circulation, and consumption of riches. I use this 
word in a general sense to designate everything capable of giving 
satisfaction to a human need. Economic facts are those which there is 
most tendency to assimilate to the facts of the physical and living 
worlds ; many economists have even wished to make use of mathematics 
in their studies, as is done in physics. At nearer view, this is seen 
certainly to be an error. All the facts which it has been agreed to 
call economic derive from individual acts, voluntary and conscious, and 
are only the social reactions produced by these acts. The scarcity of a 
product, over production, the raising of prices, industrial crises, the 
elevation of salaries, and all the other economic phenomena are the 
consequences of individual human acts, more or less conscious, accom- 
plished according to or contrary to the social norm concerning the 
production, circulation, and consumption of the things necessary to fill 
the needs of men living in society. The violation of the economic 
rule, when it is only economic, produces a social reaction which affects 
only the production and use of riches. 

No one disputes the existence of these economic norms in so far 
as they are social norms. No one disputes that their foundation is 

* The first part of this article was published in the December 1920 issue of 
the Columbia Law Review at page 817. 
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society itself, that they rest upon the very fact of economic solidarity, 
and on this point no one thinks of making the objection that the fact 
of solidarity cannot, because it is only a fact, serve as the foundation 
for a rule and cannot give rise to an obligation. This obligation exists 
and its sanction is the economic reaction which its violation produces. 
If no objection is made to the imperative force of the economic norm, 
I do not see how it can be made to the imperative force of the juridical 
norm to which I am coming. 

The social norm includes, and this is the second step, a totality of 
moral regulations. In using this expression, I do not mean a rule resting 
upon a superior principle formulated a priori and expressing the 
criterion of what is in oneself, good or bad, and therefore commanded 
or forbidden. Does morality so understood exist? This is a con- 
siderable problem which has impassioned men ever since they began to 
think, but which is beyond the reach of positive science and which I am 
not concerned with discussing. 

I mean here, by moral rules, those which apply to every man 
living in some country at a given period, which impose upon him a 
certain attitude in his external manifestations, in regard to his clothes, 
his dwelling, his worldly relations as well as his religious, practices. In 
a word, by moral rules I mean those which oblige every man to 
conform in his external life to that totality of practices which are 
called the customs of a society. If he does not conform to them, he 
meets a spontaneously produced social reaction more or less strong, 
but certain. These rules have by this very fact an obligatory character. 
This appears as well in the style of clothes as in practices of a higher 
nature. The man who appears in a public place with a costume which 
it is not customary to wear in such a place will be pointed at, and some- 
times excluded and rendered incapable of repeating this fault. In 
certain countries where religious beliefs penetrate still more deeply 
into individual consciences, the man who does not perform certain 
religious practices is set down as infamous. It would be easy to multiply 
examples of this kind. 

Here then is a social norm whose imperative force must be 
recognized. Nevertheless, it has no foundation but the social fact itself. 
The objection is not raised to it that it is founded only on a fact, not 
on a superior principle. Its object is the relations of individuals living 
in society, and it is founded on the very existence of these relations. 
Man is subject to it because he is man and as such is included in the 
bonds of social discipline, nothing more. This is a positive rule, directly 
derived from the social fact. Neither the economic norm nor the moral 
norm are as such juridical norms. Every juridical norm is either moral 
or economic; but every moral or economic norm is not necessarily 
juridical. It is necessary then to determine the moment when the eco- 
nomic or moral norm becomes juridical. But first of all it is necessary 
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to say of the moral norm what has already been said of the economic 
norm, that is, that if its exclusively social and positive foundation 
renders it obligatory, I cannot see why, when it acquires the character 
of a judicial norm, it should cease to be obligatory and why it must 
then be attached, to become imperative, to a superior principle, a meta- 
physical doctrine. 

In a doctrine which on the eve of the war and, it must be con- 
fessed, because of the influence of German jurists, received greater and 
greater credit in France, it was taught that an economic or moral rule 
becomes a legal rule only when it is formulated and sanctioned by the 
State or at least accepted and sanctioned by it directly or indirectly. As 
long as the State has not intervened, they say, under one form or 
another, openly or tacitly, there can be an economic or moral rule of 
conduct, but there is no juridical norm. The rule of law is the command 
of a superior will to an inferior will ; the superior will can only be that 
of the State. In consequence, there is no rule of law except when the 
State, as the commanding power, imposes its will upon its subjects. 
This intervention can be more or less direct. The State may have 
attained a greater or lesser degree of formation and development. 
This fact makes little difference, it is said; the idea of a rule of law 
implies the existence of the State, because the State alone can give it 
the imperative character which is its essential character, and the State 
alone can cause the intervention of compulsion which is the indispensable 
condition to the existence of law. 

It is known that the special inspirer of this doctrine of the state 
is Hegel, whose influence on the judicial thought of Germany has been 
considerable. 2 

The greatest jurisconsult of modern Germany, Ihering, has clearly 
affirmed this idea. He defines law as "the totality of the rules of com- 
pulsion which are applied in a State". "Two elements," he says, "make 
up this definition: the rule (Norme) and the realization of this rule 
by compulsion (Zwang)." Thus only those rules receive the name of 
rules of law which are established by society and which have com- 
pulsion behind them. Now, as, according to Ihering, the State has by 
definition the monopoly of compulsion in a given territory, those are 
rules of law only which have behind them state compulsion. "Those 
only are rules of law," says Ihering, "which the State invests with this 
character." 3 The great majority of German jurists teach the same 
doctrine. 

An exception should nevertheless be made of Giercke, who pro- 
tested against this doctrine and tried to combine the contradictory 

'For the analysis of the political and judicial doctrine of Hegel, see Duguit, 
The Law and the State (1917) 31 Harvard Law Rev. 57, and /. /. Rousseau, 
Kant, and Hegel (1918) Revue du droit public 325. 

3 1 Ihering, Dcr Zweck im Recht (1st ed. 1877) 310-313. 
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-notions of law distinct from the State and law derived from the State. 
"Between law and the State," he writes, "there is a connection of a 
particularly close and internal nature. Law is innate in the State. 
Law springs from the State no more than the State springs from law. 
But both, though having individual reasons for existence, are developed, 
the one by the other, — to be completed one by the other . . . Today, 
the State acts as an agent forming law. But the State thereby be- 
comes neither the primary source of law nor its only formatory agent. 
The primary source of law lies rather in the common consciousness 
of a social existence. The common belief that something is law needs, 
to arrive at its realization as a rule of law, materialization by a social 
expression . . . Most often this expression takes place through the 
State, the principal role of which is to express in law the juridical con- 
sciousness of the people. But social organisms other than the State 
can formulate law . . . Juridical life and state life are two 
autonomous sides of social life. While power is the rational condition 
for the State, so much so that the State without absolute power is not 
a State, it makes no difference to the idea of law that there exist for it 
means of external power, and law without power and action still 
remains law." 4 

It is necessary also to recognize the effort made by Jellinek to 
diminish the consequences logically following the dominant doctrine, 
according to which law is an exclusive creation of the State. In order 
that there may be a rule of law, according to Jellinek, it is necessary, 
but it is sufficient, that there be guarantees of the application of this 
rule, guarantees which will doubtless most often consist in the inter- 
vention of the force of the State, but which can consist in some other 
thing, which can, for instance, reside in the force of public opinion, 
in the general organization of the State. "It is not," he writes, "the 
material constraint (Der Zwang), but guarantees of which compulsion 
is only one method, which are the essential sign of rules of law. These 
in truth are not norms of compulsion, but guaranteed norms." 5 

There was in France before the war a marked tendency in the 
young school of publicists to treat the rules of law as the exclusive 
•creation of the State. My colleague and friend Jeze has reproached me 
several times with confusing the political and moral point of view with 
the juridical point of view. Notably, he writes about public administra- 
tion: "Professor Duguit shows clearly from the sociological point of 
view the modern tendency towards the extension of public administra- 
tion. He does not reveal the juridical criterion which permits us to 
recognize whether juridical process on the part of the public adminis- 
tration was willed in any given case." 6 

4 Giercke, he fondement du droit public et les nouvelles theories du droit 
public; Zeitschrift fur die gesammte StaatswissenschafPen (1874, Tubingen) 179. 
"Jellinek, Allgemeinc Staatslchre (1900) 303-306. 
' Principes generaux du droit administratif (2nd ed. 1914) 247. 
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The older I grow, the more I study and penetrate the depths of 
the problem of law, the more I am convinced that law is not a creation 
of the State ; that it exists apart from the State ; that the idea of law 
is entirely independent of the idea of the State ; and that a rule of law 
is imposed upon the State as upon individuals ; that the State is 
limited in its action by any rule of law; that it should be, that it 
cannot but be so limited ; that social life would be impossible if it were 
not. Now it would be impossible to understand how it could be so 
limited, if law were an exclusive creation of the State, if a rule of 
law existed only when an economic or moral rule was formulated or 
accepted by the State. 

It is said, it is true, that the State creates law, but that it is 
bound by it because it subjects itself to it voluntarily; that the State 
limits itself. This doctrine is defended by the greatest German juris- 
consults, notably Ihering and Jellinek. It is not practically admissible, 
(since a voluntary limitation is not a limitation), because, if the State 
is not limited by law, there is no public law, and that there should be 
no public law is impossible. In truth, however, this way of reasoning 
is more sentimental than juridical, and it is always by the observation 
of facts that every solution must be established. 

Now, in fact, there exist social groups in which no political dif- 
ferentiation exists ; that is, no difference between individuals who wish 
to impose their wills upon others, to direct others, and those who accept 
these orders, this direction, which is even imposed upon (hem by com- 
pulsion. There exist, in fact, certain societies where no differentiation 
has yet arisen between governors and governed. Do rules of law exist 
in such societies? It cannot be denied that they do. Sociologists give 
as an example Eskimo tribes among whom no political differentiation 
exists, but where there appear certain rules of which individuals have 
a more or less obscure consciousness. They compose what I have 
already called a social discipline, which must exist. Without it, there 
would be no permanent group. The sanction of the rule is indeed still 
unorganized; but it exists none the less: it consists in the spontaneous 
reaction of the entire group against the authors of a violation. 

We are now confronted by this reasoning: it is possible for a 
rule of law to exist by itself before the State and apart from it ; 
but if this is so, it is because man has a more or less clear idea of a 
superior principle to which he tends to conform ; in a word, if there 
is a law apart . from and above the State, it is a natural law in the 
traditional sense, a law resting upon a superior principle, revealed to 
human reason, of which primary consciousnesses have an intuitive 
knowledge, of which the superior consciousness of civilized man has a 
clearer idea, a principle for whose realization man works perpetually 
with a continuous effort. Let no one speak then of a positive founda- 
tion given to law ; to affirm the existence of a law independent of the 
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State, and to give to it at the same time a purely positive foundation, 
is a flagrant contradiction. We must choose, they say: either law is 
derived from the State and does not impose itself upon it, or else law 
imposes itself upon State because it is connected with a superior prin- 
ciple. Every attempt at a positive construction of law, it is said, is at 
once destroyed. 

This is the basis of all the criticisms which have been made on 
my former works, particularly by M. Geny, who makes this notable 
statement: "Duguit introduces the rule of law to us as something 
unchangeable- in its principle though variable in its applications, thus 
affirming the necessary permanence of objective law itself. But, in 
doing this, he is once more false to the strictly positive point of 
view and confesses the existence of an element superior to the move- 
ment of phenomena." 7 

I do not believe that up to now I have evaded the problem as 
Geny seems to suggest. But, since I have seemed to do so, I am 
eager to escape this reproach. I persist in thinking that the existence of 
a rule of law imposing itself upon all, governors and governed, State 
and subjects, can be conceived without the necessity of connecting it 
with a superior principle of a metaphysical nature. I believe, on the 
other hand, that this rule exists without the intervention of the State; 
in other words, that at a certain moment an economic or moral rule 
becomes a rule of law without the intervention of the State. Assuredly, 
the latter often intervenes, almost always in modern nations which have 
reached the legislative phase of juridical evolution. But it is not the 
intervention which gives the character of a juridical norm to the rule; 
it would be powerless to prove it, if the rule did not already possess 
it itself. An economic or moral rule becomes a juridical norm when 
there has penetrated into the consciousness of the mass of individuals 
composing a given social group, the notion that the group itself, or those 
in it who constitute the greatest force, can intervene to repress violation 
of this rule. In other terms, a rule of law exists whenever the mass 
of individuals composing the group understands and admits that a 
reaction against the violation of the rule can be socially organized. 
It may be that this organization does not exist ; or that it is in an 
embryonic and sporadic condition ; this is of slight importance. It is 
at the moment when the minds of the mass conceive it, desire it, 
instigate its constitution, that the rule of law appears. But this 
proposition needs .some development and some precise explanation. 

§ 6. Standardizing Rules of Law 
and Constructive (of Technical) Rules of Law 

The above distinction is to my mind of capital importance. I 

' 1 Science et technique en droit privi positif (1915) 271. 
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have pointed it out in my book, L'£tat, le droit objectif et la loi 
positive, 8 but I made the mistake of not carrying it far enough. 

M. Scelle writes concerning the responsibility of the State: "Here 
one of the consequences of the distinction, still too little investigated, be- 
tween standardizing laws and constructive laws might be utilized . . . 
the constructive law being of no use except to put into practice the 
principles laid down by the standardizing law." 9 

Many jurists have completely failed to recognize this distinction. 
There is no sign of it in the German school nor among the publicists 
who see in every rule of law a creation of the State, nor even among 
those who, like Jellinek, give some place to the spontaneous forma- 
tion of law. In France, Saleilles and Michoud speak indeed of judicial 
technique, but they give it such an important place that it alone 
absorbs, or almost absorbs, the whole domain of juridical rules. 10 

The standardizing rule of law or, properly speaking, the juridical 
norm, is the rule which imposes upon every man living in society a 
certain abstention or a certain action. It commands or prohibits, which- 
ever way you wish to put it; for command and prohibition are in 
reality identical, prohibition being the command of a certain absten- 
tion and command the prohibition of a certain abstention. In speaking 
of command, I do not mean the order formulated by a superior will 
addressing itself to a subordinate will. That is a positively inadmissible 
idea, as I have already said, because it implies the recognized existence 
of a will which must be by nature superior to other wills. The 
juridical norm is imperative in this sense only, that it is the social 
statute which must of necessity bind all the individual members of a 
group. It is the very condition of the maintenance of social life. 
The individual is conscious of this rule, with more or less obscure 
consciousness. But however primitive he may be, he knows, he under- 
stands, he has at least an intuitive knowledge, that if he did not 
conform to it, the whole social group would react against him, and 
that rules can be established to assure directly or indirectly the execu- 
tion of the norm. These are precisely the constructive or technical rules 
of law. 

Thus I call constructive or technical rules of law those which are 
established to assure as far as possible respect for and applications of 
the standardizing rules. They organize means ; they take measures : 
they establish competencies and, in brief, they create processes of law to 
assure the sanction of the juridical norm. The Germans have a con- 
venient word to designate the object of constructive rules, the word 

"p. 551 et seq. 

•(1912) Revue du droit public 660. 

" Cf. the very remarkable works already mentioned of Geny and Michoud, 
and also Saleilles, De la personnalite juridique (1910). On the distinction be- 
tween standardizing and constructive rules see the interesting thesis of M. 
Reglade, La coutume en droit public (1919, Bordeaux). 
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Anspruch, for which we have no French equivalent and which it 
seems to me is most exactly translated by the expression "process of 
law". All processes of law, in some form or other, tend to cause the 
intervention of some one in control of force with the result of imposing 
the carrying out of the law by compulsion. They are more or less 
energetic, more or less cleverly organized, but this is always the final 
goal towards which they tend. Constructive rules also establish the 
conditions under which the one who is in possession of force can 
intervene; they determine his powers, and the effect and extent of his 
decisions. 

Constructive rules of law imply the existence of a State, more or 
less embryonic or more or less developed. It is not necessary, as will 
be seen later, u for them to be formulated in a positive written law. 
Many are simply customary and have never been either formulated or 
even approved by positive law. But incontestably a constructive rule, 
being in sum the organic rule of compulsion, implies that there is in a 
given group a monopoly of compulsion, and in consequence, a State; 
since, as will be seen later, there is a State only when there is a 
monopoly of compulsion, and there is a State as soon as this 
monopoly exists. This is the indispensable characteristic of the State. 

The constructive rule of law, if it implies the existence of the State, 
does not therefore receive its imperative character from the State. 
This is impossible since, as has already been said, the pretended orders 
of the State emanate from an individual or from a group of individuals, 
whose wills cannot be wills commanding other individual wills which 
are subordinate and obedient. This hierarchy of wills does not exist 
and cannot exist. Constructive rules are imperative in proportion as 
they are connected with a juridical norm whose execution is their object. 
Behind every constructive rule in order that it may be obligatory, there 
should exist a juridical norm the application of which and respect for 
which it tends to guarantee. To make my whole thought clear, it is 
enough to choose a very simple example. 

The rule: "Thou shalt not kill another, unless thou be attacked by 
him" is in itself a rule of law, a juridical norm imposing itself upon 
every man living in society. It is not only a moral rule; it is also a 
rule of law. It is a rule of law not because there is a superior princi- 
ple, an eternal principle of natural law obliging every man to respect 
the life of his fellow, but because there is a rule which has penetrated 
the consciousness of men living in the same social group who understand 
that the very conditions of social life demand respect by each for the 
lives of others. The rule which forbids homicide became a rule of 
law from the moment when it was understood that elements of the 
social force should be set in motion in a permanent manner to furnish a 
sanction for this rule. This prohibition of homicide was a rule of law 

"Infra, § 10. 
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long before its formulation into a positive penal law. It is necessary 
to go even farther and to say that most modern codes do not formulate 
it at all: they presuppose it but without formally stating it. They con- 
tain only more or less rigorous, more or less complicated arrangements 
to furnish a sanction for it. As much could be said about most of 
the misdeeds punished by positive law. All the arrangements inscribed 
in the penal code or the code of criminal procedure are technical or 
constructive arrangements designed to guarantee respect for prohibitive 
or imperative penal norms. 

In civil legislation we perceive first constructive norms which 
create and organize the technique necessary to put in motion the few 
standardizing rules which determine the obligations of individuals in 
their mutual relations. If we take the Code Napoleon as an example, 
subtracting family law, we shall find three juridical norms, no 
more : liberty of contract, respect for property, and the obligation to 
repair the damage done another by a wrongful act. All the other 
dispositions are of a technical or constructive nature ; they receive their 
obligatory force from the three standardizing rules, the carrying out of 
which is their object. 

The great mass of our positive laws is thus composed of con- 
structive or technical measures which imply a more or less highly 
developed political organization. They are really addressed to the 
governors or their agents. It is possible for them not to be formulated 
by the State. Although they imply the existence of a State, they may 
be only customary; yet they are obligatory upon the governors and 
their agents. This obligatory force can only be explained if it is 
admitted that they have to support them the standardizing rule whose 
application they tend to guarantee. It remains then to decide the 
moment at which a social norm, either moral or economic, acquires the 
character of £ juridical norm, capable of serving to support a con- 
structive rule, as we have just defined it. 

In the preceding paragraph I have already given the answer which 
must now be amplified and explained. A social rule, either economic 
or moral, acquires the character of a juridical norm at the moment 
when, for varying reasons, the minds of the mass in any society under 
consideration, understand that the sanction of this rule can be assured 
in a permanent manner by a social reaction which is more or less fully 
organized. Here, as formerly, I am formulating an entirely general 
proposition, but one which it is easy to apply according to the degree of 
development of the societies under consideration. 

If we take a society in an absolutely primitive state, in which no 
trace of political differentiation is yet manifest, as in the Esquimo 
societies of which I have spoken before, a social norm becomes a 
juridical norm at the moment when there appears in the otherwise 
obscure consciousness of the mass of their members the feeling that 
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the entire group will react in a permanent and constant way against 
the violator of this rule. Often in primitive populations this feeling of 
the necessity for a permanent social sanction is expressed in what 
Americans call lynching. Moreover, this almost unanimous feeling that 
a certain rule should have a permanent sanction appears in the recog- 
nition of personal vengeance as legitimate and to a certain extent as 
regulated by custom. These are the first forms of the sanction given 
a rule of law, the most primitive manifestations of the consciousness 
that a certain social rule has become a juridical norm. There is at this 
stage no real constructive rule. 

When, in a group, the differentiation between the governors and 
the governed has taken place, it is not necessary in order that a 
social rule may become a juridical norm that it be formulated by the 
governors into a positive law; it is not even necessary that it be 
accepted or approved by the governors. It is still enough that the minds 
of the mass feel that the sanction of this rule should be assured by the 
force which is at the disposal of the governors. Long before the idea 
of positive law was formed in men's minds and was realized by the 
establishment of a written legislation, there were rules of law. Long 
before the governors were asked to frame laws, they were asked to 
assure in a regular and permanent manner the sanction of such and such 
a rule. The jurisdictional function appeared in societies long before 
the legislative function. This was logical, and all that is known of 
the history of very ancient law tends to prove it. It must not be said 
then that the social rule became a juridical norm at the moment when 
the State or the governors recognized it, ascertained it, formulated it, 
and provided a sanction for it, but rather at the moment when the 
minds of the mass felt a consciousness more or less clear, but certain, 
that the governors should normally and regularly intervene to enforce 
respect for this rule, to punish its infringers, to abolish all the acts 
which would violate it, and to repair as far as possible the social dis- 
order produced by its infraction. 

Even at the period of social evolution called legislative, as that in 
which we live, that is to say, the period when we consider that every 
juridical norm should receive expression in positive law, it would be- 
an error to believe that a rule of law exists only when formulated in 
law. The inverse proposition would be nearer the truth, that is, that 
a measure of the governors is a law only when it formulates a rule 
already created as a juridical norm by the consciousness of the in- 
dividuals making up the social group under consideration. Even in 
modern societies what makes a rule of law is not the decision of posi- 
tive legislation, it is the consciousness that this rule should receive a 
positive and organized sanction from the governors. There are rules 
which are formulated in law and which, nevertheless, are not yet rules 
of law; and there are rules of law which are not yet inscribed among 
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the positive laws. The laws which formulate rules which are not yet 
juridical rules are powerless, and the legal measures which they ordain 
remain useless. The social norm which has become a juridical norm, 
before law has ascertained it and has ordained a means of sanction, is 
not guaranteed by a regularly organized legal process. Nevertheless, its 
violation produces such a social reaction that it is never long before 
the positive legislator intervenes. 

It would be possible to give many examples of this double 
phenomenon from modern societies. For instance, the obligation to 
guarantee help to the old, the infirm and the incurable who are with- 
out resources, evidently existed as a juridical norm before the law of 
July 14, 1905, which intervened to make it certain and to ordain its 
sanction. This law only made certain' and furnished a sanction for 
an already existing juridical rule. On the other hand, the law of April 
5, 1910, has formulated to no purpose the obligation of workmen and 
peasants to retire ; it has not made of it a juridical norm, properly 
so-called. The great majority of peasants and more than two-thirds 
of the workmen affected by the law, have not obeyed it. This obligation 
of retirement has not yet entered into the consciousness of the masses 
and the governing power would be powerless to put into play the legal 
processes created by this law to assure its execution. The rule of 
obligatory retirement will become a juridical norm only when the con- 
sciousness of the masses is filled with the idea that the governors must 
really impose the execution of such an obligation by force. Other 
examples might be mentioned, but it seems useless. 

It is important nevertheless to add that even the premature inter- 
vention of the legislator can have a very efficacious influence on the 
formation of the juridical consciousnes of a nation and that measures, 
which at the time when they were imposed did not have the character 
of juridical norms, have acquired it soon after and much more quickly 
than if they had not been imposed by the positive legislator. Positive 
law — and I shall come back to this point more particularly in Section 
11 — does not create objective law; but it is incontestably an important 
factor in its formation. 

However this may be, the preceding observation is true. The inter- 
vention of the positive legislator even at our period, which is above all 
that of positive law, is powerless to give to a rule the character of a 
juridical norm, unless such rule already has it; and a juridical norm, 
which has this character before being formulated by law, imposes 
itself upon the legislator himself, for he is led by the force of circum- 
stances to recognize it soon and to provide a sanction for it. Nothing 
to my mind better illustrates that it is not the positive legislator who 
makes the rule of law, but that it is formed apart from him and im- 
poses itself upon him. He ascertains it and nothing more. At the most 
in the case of an anticipatory ascertainment, he can hasten the forma- 
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tion of a state of consciousness from which there issues a new norm. 

As for constructive rules, they, it is true, are a creation of positive 
law. They contain the enunciation of the technical procedure meant to 
bring about the realization of the juridical norm. But it cannot be too 
often repeated that even with constructive rules it is not the positive 
legislator who gives the obligatory character in the sense explained 
above. They receive their imperative force from the juridical norm 
whose realization they tend to assure and from the state of conscious- 
ness which understands that they have this object and are able to attain 
it. Otherwise they remain inert, without value or result. 

It is the state of consciousness before described which is in the 
end the creative source of law. Two essential factors contribute to 
its formation, two facts which I call the sentiment of sociality and 
the sentiment of justice. These two facts, which are easily observed, are 
closely interwoven, but analysis should distinguish between them. I 
speak of sentiments because the word is very comprehensive and also 
seems to me to designate exactly the elements I have in mind. The 
words, notion, conception, idea, have certain definite inplications, which 
here would not correspond exactly to the reality. 

I speak of sentiments, because it is not a question of a theoretical 
idea of human consciousness ; it is not a question of the notion of a 
superior principle imposing itself as absolute, but of the ascertainment 
of a fact — the social fact; of the ascertainment of its most con- 
stitutive element, solidarity in its two forms, solidarity by similitudes, 
and solidarity by division of labor, or, following the expression of 
Hegel, the system of needs. If, in regard to this first element, I speak 
of sentiment and not of notion, it is because to the great mass of men 
this idea of social solidarity is ill defined; it is an obscure perception, 
half unconscious ; indeed, I should call it an intuition if Bergsonian 
philosophy had not given a meaning to this word which I do not mean 
to attribute to it. 

I speak of sentiments, because I apply the word to an element which 
plays a considerable part in the formation of the juridical norm, which 
I have been very wrong in not setting forth clearly enough in my 
preceding works; an element which is more easily defined in terms of 
what it is not than in terms of what if is, — the sentiment of justice. 
The sentiment of sociality and the sentiment of justice — these are the 
two elements which cooperate in forming in men's mind, at a given 
moment, the consciousness that a certain rule is a juridical norm. 

§ 7. The Sentiment oe Sociality 
and the Sentiment oe Justice 

The first of these is the sentiment which exists at a given moment 
among the mass of men composing any considerable social group, tribe, 
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family, city, or nation, that the bond of solidarity which upholds social 
integration would be broken if respect for a certain economic or moral 
rule were not provided with a sanction by legal process. It is not 
always the same economic or moral rules whose violation is felt to 
involve a rupture of the social bond. But this sentiment exists in 
regard to certain rules and, when it exists unanimously or almost 
unanimously in men's minds, the norm under consideration becomes a 
juridical norm. The rules which have this character are not always the 
same. In a certain country, at a certain period, certain rules, which at 
present have this character, did not have it, or will not have it at 
other periods and in other countries. A constant criterion cannot be 
pointed out, but only a perpetually changing criterion which is never- 
theless always perceptible. 

In fact, it is wrong to say that it is impossible really to determine 
the moment when the majority of minds acquired the consciousness of 
a social sanction which should be given to a certain rule. It may be 
hard ; it is not impossible. It is precisely the normal mission of the 
jurist to try to determine this moment, and to determine it by observa- 
tion alone, the only scientific method in the social field as in the field 
of the physical world. This consciousness is assuredly very obscure, a 
sort of intuition more or less confused in most minds. At all periods 
it is clearer in some, or those who may be called the leaders, those 
who have been called by the more pompous name of "beacons". In 
all societies; the most humble as well as the great modern societies, there 
are such leaders of opinion. But at the same time, it must be stated 
that those who appear the strongest and present themselves as expressing 
the opinion of the mass, are not always faithful interpreters of its senti- 
ments. An entire study of social psychology, often hard, but not im- 
possible, into the details of which I can not enter here, must be made. 
It is enough to indicate the general nature of the manifestations of 
this consciousness of social solidarity, — of the necessity of giving a 
sanction to certain rules, — as well as to point out the causes of error 
which one must be careful to avoid. 

My point of view evidently encounters an immediate objection, 
always the same, moreover, and one which I find at every step in the 
attempt to establish a rule of law on an exclusively positive basis. 
To found law only on the sentiment of the mass of minds, that a 
certain rule is essential for the maintenance of social solidarity, that 
its violation would destroy the solidarity, that therefore it should 
receive an organized sanction, is, it is said, to give law a singularly 
fragile basis. Nothing, it is said, is so precarious, changing, vague, 
unsettled, as the opinion of men. The passions, — hate, envy, — all the 
innumerable causes of human failings, intervene, and the rule of law 
so understood can be only the product of the caprice of the masses, if 
not of the madness of certain individuals. 
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The objection, I have said before, at first sight is not lacking in 
force, but it disappears completely if we consider that those who raise 
it are at a point of view entirely different from mine. A discussion pre- 
supposes that the disputants pursue the same object, and place them- 
selves on the same ground. Now, those who raise the preceding 
objection and I are pursuing different objects and also place ourselves 
upon entirely different grounds. They claim to determine what a 
rule of law is in itself, the absolute and always identical rule of law, 
the ideal which a people, a nation, any society whatever, should always 
pursue. They place themselves at an extra-scientific and purely meta- 
physical point of view. My intention, on the other hand, is to lay 
aside wholly all juridical metaphysics. I do not try to determine what 
ideal or absolute law is. I have a profound conviction that this may 
be the subject of a belief, but not of a scientific determination. In this 
positive field, I try to determine only at what moment a certain rule, 
of which the mass of individuals in a social group has a more or 
less clear consciousness, becomes a rule of law. From this point of 
view, the only answer to the question is this ; it is at the moment when 
minds of the mass have the sentiment, that the respect for this rule 
is so essential to the maintenance of social solidarity that they demand 
the institution of a sanction for it. I do not say that this rule will 
then be necessarily good and in conformity with a superior ideal of 
law; I only say that it is then a rule of law in the social group under 
consideration. 

There is, I have said, another element which intervenes to a large 
extent in the formation of a rule of law and which is closely 
connected with the first : it is the sentiment of justice. Here, again, we 
must be careful not to conceive this as a notion of that which is just 
in itself. In speaking of the sentiment of justice, I have in mind only 
the more or less vague idea which men form for themselves at a certain 
period and in a certain group of what is just or unjust. The idea of 
what is just or unjust is infinitely variable and changing. But the 
sentiment of the just and of the unjust is a permanent element in 
human nature. It is found in all periods and in all degrees of civiliza- 
tion, in the souls of all men, in the wisest as in the most ignorant. 
Exactly what is the sentiment of justice and what is its part in the 
formation of a rule of law, is a very grave and complex problem 
solution of which I can only outline here. 

The sentiment of justice cannot be disputed. It can even be said 
that it affirms itself with more force the stronger the attack made upon 
it. The monstrous crimes committed against justice by a nation of prey 
have provoked in the world an immense wave of reprobation, and 
never has the sentiment of justice shown itself so powerful as during 
the occurrence of the abominations of the great war. They aroused 
in all peoples a flash of indignation which united them in a powerful 
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coalition. Let it not be said that the idea of justice is a simple ideal 
without practical force. The grand spectacle of which we were specta- 
tors has proved decisively that the sentiment of justice is a powerful 
reality and that the positive conception of law, as founded on the 
double sentiment of sociality and justice, is not a chimera. 

I say the sentiment of justice as I said the sentiment of sociality, 
and not the idea of justice any more than the idea of sociality, to show 
that in my thought it is not a question here any more than previously of 
an a priori notion, of the conception of a superior principle. Man has 
the sentiment that he is responsible to other men because he is a social 
being ; this is the sentiment of sociality. But at the same time he has the 
sentiment that he is an individual, with a certain autonomy, he has the 
sentiment of being himself, the sentiment of his ego, an egoistic senti- 
ment in the proper and etymological sense of the word, an egoistic 
sentiment of which the sentiment of justice is in truth only a prolonga- 
tion. Justice is not a rational, absolute idea, revealed by reason. It is 
a sentiment belonging to human nature. The activity of man is always 
dominated by the double sentiment of his social character and of his 
individual autonomy. This last is in reality the sentiment of justice. 
Every act which attacks it directly, while at the same time attacking 
social solidarity, appears to man contrary to the fundamental social 
norm. The entire group rises against the author of such an act, and 
the norm which it violates then acquires the juridical character. 

Far be it from me to think of claiming that in all times and in all 
countries the same acts seem contrary to or in conformity with justice. 
It would be so if justice rested on a rational, universal, a priori prin- 
ciple. The sentiment of justice, like all human things, has always 
varied in its application and its developments. But nevertheless, reduced 
to its essential elements, it has a double object, always changing in its 
manifestations, but always identical at bottom, and showing the double 
form into which is translated the more or less clear or obscure thought 
of every individual about the affairs of social life. 

Every man has the sentiment that each individual should receive a 
reward proportional to the services he renders in the social group; or, 
in other words, that each individual should receive in the group a place 
corresponding to the part which he plays in it, to the services he renders 
it. Of course I do not claim that this is so in fact and that there is a 
distribution of advantages among the men of the same group propor- 
tional to the services which each one renders the group. But I say that 
in all individual consciousnesses there is a strong and permanent aspira- 
tion that this be so. It is justice so understood that Aristotle and the 
theologians call distributive justice. 

The sentiment of justice is, in the second place, the sentiment in- 
herent in every human consciousness that in the exchange of rewards 
and services which constitutes above all the social bond and brings about 
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solidarity by division of labor, there should be as far as possible equal- 
ity between the rewards and services exchanged. I do not say that this 
is true in fac't any more than before; but I claim that in all men there 
is a strong and permanent aspiration to bring about this equality, and 
that attacks on this sentiment always arouse sooner or later a flash of 
consciousness which ends in the establishment and the sanction of a 
social norm which then acquires a juridical character. The justice 
which we are here considering is that which Aristotle and the theo- 
logians called "commutative justice". 12 

In every social group there has always been and will always be, at 
a given moment, a certain general conception of justice. There have 
always been and always will be certain recognized norms, such that he 
who violates them attacks the sentiment of justice. The things for- 
bidden or commanded by these rules have varied and will vary infinitely. 
Things which formerly seemed just no longer appear so today. But 
that which seems unjust always seems so because it is contrary to what, 
at the moment under consideration, is felt to be commutative or dis- 
tributive justice. The rule of justice as it is understood can be violated ; 
it is violated constantly. But I have already said that it asserts itself 
more clearly the more it is violated because each violation of it arouses 
a more energetic reaction. The sentiment of justice asserts itself even 
in the consciousness of those who violate the rules it inspires. 

This sentiment of justice is variable in its modalities and in its 
applications ; but it is general and constant in its foundation, which is 
both proportion and equality. It is so inherent in the nature of man, 
social and individual at the same time, that I am tempted to say that 
it exists as a form of our social intelligence. By that I mean that 
man can picture social affairs to himself only in the frame of justice, 
only by subjecting them always to the criterion of commutative 

12 The analysis of the sentiment of justice has been made by St. Thomas 
Aquinas on terms which has never been surpassed and which will not be out of 
place to repeat: "Justice has to do only with our relations with our neighbor; 
. . . it only applies to acts and exterior things, and even then it visualizes in a 
special aspect in the relations which they serve to establish between man and man. 
Private justice applies to every private person in so far as this person is a part 
of the community, as a part of the whole. Now, when it is a question of part of 
the whole, there are two classes of orders to consider ; that between individual 
and individual, as, for instance, that of one private person in regard to another, 
and this is the class of order regulated by commutative justice, whose object is 
to regulate the riiutual relations of private individuals. In the second place, there 
is the order which should exist between the whole and its part; and this is the 
same which reigns between the community and the different people who com- 
pose it. This order is regulated by distributive justice, whose object is the 
division of common goods according to a certain proportion. In consequence, 
there are really two kinds of justice, commutative justice and distributive justice. 
The general form of justice is equality. In this, distributive justice does not 
differ from commutative justice. Only, equality is perceived in one (distributive 
justice) in its geometric relation, and the other (commutative justice") in its 
arithmetic relation." Summa Theologica (Lachet ed.) 2nd part of the 2nd part, 
question LVIII, art. 8; question LXI, art. I and art. II. Vide, VIII, pp. 449, 
490, and 494. 
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justice and distributive justice when he visualizes them. This picture, 
to some obscure, incomplete, uncertain, to others clear, strong and 
definite in expression, has existed in every man at every period. 

The human being is social and individual ; as such, he is dominated 
and led by two sentiments, variable in their manifestations and 
modalities, but permanent and identical in their essential elements, the 
sentiment of sociality and the sentiment of justice. Once this is made 
clear, I can finish defining what makes a rule of law. 

I have said : A moral or economic rule becomes a rule of law at 
the moment when it is the unanimous or almost unanimous feeling of 
the individuals composing the social group under consideration, that 
social solidarity would be gravely compromised if respect for this law 
were not guaranteed by the use of the social force. I now add that in 
order that there may be a rule of law, the sanction of a social rule by 
the use of collective force must be in conformity with commutative 
justice and distributive justice at the moment under consideration, so 
that the non-sanction of this rule would be contrary to this double senti- 
ment, because the act which violates the said law is an attack on one of 
these two forms of justice. The consciousness in the mass of in- 
dividuals in a given group that a certain moral or economic rule is 
necessary for the maintenance of social solidarity, the consciousness 
that it is just to establish a sanction for it, these are the two essential 
elements in the formation and the transformation of a rule of law. 

In thus bringing in the sentiment of justice, it seems to me that 
I finish the work of eliminating the objection formerly noted, which 
consisted in saying that the mere opinion of the mass of individuals 
about what is contrary to or in conformity with social solidarity cannot 
be given as the foundation of law, because opinion is absolutely fragile, 
ignorant, and changeable; because it has no value in itself, and because 
the great majority of individuals have no opinions. 

I replied that if indeed the great majority of individuals have not 
a clear opinion of what constitutes social solidarity, there is a sentiment, 
obscure perhaps, but deep and real, of social solidarity, which can give 
a positive basis to rules of law. I say now that for a rule to be a 
juridical norm, it is not enough that it be in conformity with the feel- 
ing of social solidarity, it must also correspond to the sentiment which 
the mass of minds have of justice. Because of the very fact that there 
is a society of men, this consciousness of justice exists more or less 
distinctly, more or less strongly, but surely, in all men. It exists even in 
those who violate it most openly, granted of course that they are not 
in a pathological condition. It will be said, of course, that though this 
sentiment of justice exists, it is purely contingent and essentially vari- 
able, which does not make the rule considered as just, a just rule in 
reality. 

It is still the same objection, eliminated several times if not refuted. 
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I do not claim to determine the foundation of an absolute rule of law, 
but the positive foundation of a social rule of law. This foundation 
can only be found in society itself ; it can only reside in the sentiments 
which are the essential source of human acts, and these I believe I 
have defined. 53 

[to be continued] 

Leon Duguit 
Dean, Faculty of Law, 

University of Bordeaux 

"Much has been written on the idea of justice, and I do not claim to give 
a complete bibliography. I limit myself to indicating a few recent works written 
by professional jurists. 2 Geny, Methode ({'interpretation (2nd ed. 1919) 109; 
Van der Eycken, Methode positive de ^interpretation juridique (1907) 332; 
Gareis, Vom Begriff der Gerechtichkeit (1907) ; Stammler, Die Lehre von dem 
rechtlichen Rechte (1902), particularly pp. 21-168. 



